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TO:  James J. Kelly, PhD, ACSW 
  President – National Association of Social Workers 
 
FROM: Sandra Kopels, JD, MSW 

Chair – NASW Legal Defense Fund 
 
DATE: October 27, 2010 
 
RE:  Annual Report for the NASW Legal Defense Fund  
  Fiscal Year July 1, 2009 – June 30, 2010 
 
 
Introduction 
The NASW Legal Defense Fund (LDF) was established in 1972 by the NASW Board of 
Directors to assist social workers and the social work profession in defending against lawsuits 
and to protect legal and ethical principles important to the social work profession. 
 
The LDF Trust Agreement articulates the main purposes of the Legal Defense Fund.  These 
include: 
 

• Providing funds to help defray the cost of counsel and other legal expenses for the 
effective assistance of NASW members; 

• Promoting the interests of the social work profession or of a significantly large group of 
NASW members in such matters as pay equity and declassification or to challenge 
restrictions that tend to bar social workers from qualifying as providers of services under 
managed care arrangements or other health and mental health settings; 

• Providing educational activities and materials related to advocacy or legal defense and 
professional social work issues. 

 
During its existence, the NASW Legal Defense Fund has provided financial support to numerous 
members’ cases (individuals, groups or class actions), as well as support for friend of the court 
briefs (amicus briefs). The funds for LDF case support and other projects have come principally 
from the dues renewal check-off ($5 in most cases) of members on their annual renewal 
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applications. NASW member contributions allow the LDF Board to sustain the number of cases 
and legal projects that it can support to make relevant social work related legal resources and 
information available to all members. 
 
In addition, the Legal Defense Fund has underwritten numerous educational projects. The dollars 
for these projects are provided in certain instances by the Eileen Neely Fund, a designated fund 
for LDF education projects housed within the NASW Foundation. The Eileen Neely Fund was 
begun with a bequest from the Eileen Neely estate.   
 
LDF was staffed during the fiscal year by three professional staff members. Carolyn I. Polowy, 
JD, NASW General Counsel, oversees and directs the operations of the Legal Defense Fund.  
Sherri Morgan, JD, MSW, LDF Associate Counsel, manages the daily functions of the Fund and 
its numerous legal and educational projects. Carla McClinton, LDF Legal Assistant, assists LDF 
in administrative matters, responds to members’ requests for information, and prepares legal 
research.  In addition, law students serve as law clerks for the LDF.  Brian Schoeneman, Law 
Clerk, provided legal research and writing on a variety of topics, primarily related to the General 
Counsel Law Note Series. 
 
Applications for Financial Support Approved in 2009-2010 Fiscal Year 
During the program year, the Legal Defense Fund approved funding of $13,500 total financial 
support for four member applicants and authorized the expenditure of $30,000 for amicus briefs 
and educational programs, cases and projects affecting the social work profession.  
 
Member Applicant Grants  
At its November 2009 meeting the LDF Board approved financial support in the amount of 
$2,500 for a member of the NASW Massachusetts Chapter, based on legal conflicts that occurred 
as a result of providing treatment to the minor child of parents involved in a divorce and custody 
dispute.  Complaints were filed against the member with her employing agency, the client’s 
health insurance company and the state social work licensing board.  After investigation, all of 
the complaints were resolved in favor of the member.  The LDF Board recognized that social 
workers working with families are periodically exposed to complaints from feuding parents, 
necessitating legal defense expenditures, even in situations where the social worker has acted 
correctly.   

     
The LDF Board approved a second application at its November 2009 meeting, which was 
submitted by a member of the Nebraska Chapter for financial assistance in responding to a 
request for repayment by Medicaid for services provided to residents of group homes who have 
mental illness.  Following an audit by the state’s Medicaid contractor, the member, an 
experienced social worker, received a request for repayment of $22,000 from the Nebraska 
Department of Health and Human Services due to disputed administrative requirements.  There 
were no allegations that services had not been rendered.  The case illustrated how health care 
providers are being unfairly and excessively scrutinized in states’ misguided efforts to recoup 
funds due to budget shortfalls, even though the services are being provided to some of the state’s 
most needy and vulnerable citizens.  The audits have impacted client confidentiality and 
effectively resulted in termination of services. 
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The NASW, Nebraska Chapter reported that many NASW members will no longer accept 
Medicaid clients due in part to the tactics of fear and intimidation used to extract money from 
providers after services have been rendered.  The chapter is actively involved in several 
coalitions to address Medicaid payment issues.  The LDF Board expressed concern about the 
complex legal and payment issues facing social workers who provide treatment to Medicaid 
clients.  The LDF Board noted the difficulties Medicaid providers experienced with due process 
issues in the payment and auditing process and believed that these issues could limit the 
professional services that are available to the vulnerable Medicaid population. Assistance in the 
amount of $4,500 was approved. 

  
In June 2010, the LDF Board approved a request for additional LDF funding from a member of 
the Iowa Chapter in the amount of $2,500.  The member’s previous award of assistance, reported 
in the LDF FY 08/09 Annual Report, was granted to support the member’s challenge to the Iowa 
Board of Social Work’s decision to deny her the opportunity to sit for the clinical social work 
examination.  The member’s hours of supervised social work experience were rejected by the 
Iowa board, based on a narrow interpretation of a vaguely-worded requirement for clinical 
diagnosis and treatment. The member is a school social worker with expertise in assessing and 
developing interventions for students with autism.  In the course of the lengthy legal conflict, the 
Iowa social work licensing board revised its regulations for supervised clinical experience to 
more specifically require demonstrated use of the DSM IV assessments.  In April 2010, the Iowa 
board denied the member’s request to sit for the clinical exam in Iowa a second time and the 
social worker was considering whether to appeal.  The member’s LDF application was strongly 
supported by the Iowa Chapter which recognized how the member’s efforts contributed 
substantially to the subsequent clarification of the licensing requirements for Iowa clinical social 
work licensure applicants. 
  
A fourth application for assistance was approved by the LDF Board at its June 2010 meeting. 
The request, from the NASW, Kansas Chapter, was for financial assistance to hire legal counsel 
to address potential legislative changes in the social work statute to address concerns about how 
the structure of the multi-profession licensing board unduly limits the influence of social workers 
who sit on that board.  The Chapter is expected to confer with NASW Counsel to discuss the 
details of the proposed retainer agreement and to inform the Legal Defense Fund as to the 
anticipated time frame for the use of the funds.  The LDF Board members found the relationship 
between social work licensing board structures and decision making processes that affect the 
profession of social work to be a worthy topic for legal review with the potential to affect 
numerous social workers in the State.   Assistance was approved in the amount of $4,500. 
 
• Amicus Brief Support 
The LDF Board approved a FY 09/10 budget line item of $30,000 for the filing of two amicus 
briefs during the fiscal year, if appropriate cases were identified.  As LDF staff was successful in 
obtaining pro bono representation for all amicus briefs filed during the fiscal year, the approved 
funds were not expended. 
 
LDF Amicus Curiae Briefs 
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NASW and/or LDF are frequently requested to initiate the filing of a brief with a unique social 
work outlook or to sign amicus briefs prepared by other organizations with shared interests in a 
particular policy area. Staff support is used to coordinate the inclusion of NASW, the relevant 
state chapter, and a social work perspective into the amicus briefs. The support of well qualified 
pro bono legal counsel is utilized in most cases to facilitate NASW’s participation as a friend of 
the court. In FY 2009 – 2010 fourteen briefs were filed on behalf of NASW and relevant NASW 
chapters.  Court decisions were rendered in the same fiscal year for a number of the cases. Cases 
in which amicus briefs were filed during the fiscal year included: 
 
Boseman v. Jarrell (Supreme Court of North Carolina, No. 416PA08-2)  
Case Description: Applicability of North Carolina adoption laws to parents in same-sex 
relationships and finality of adoptions. 
NASW Supported: Adoptive mother, Boseman 
Outcome: Pending. NASW previously filed a brief in the lower appellate court resulting in a 
favorable ruling (see entry below). 
Date Brief Filed: 3/26/2010  
 
Brown v. Shasta Union High School District (Court of Appeal of the State of California, Third 
Appellate District, No. C061972, 2010 WL 3442147)  
Case Description: Case challenging suspicionless drug testing requirement for high school 
extracurricular activities 
NASW Supported: Brown, et al 
Outcome: Won preliminary injunction. 
Date Brief Filed: 5/20/2010  
Case Decided:  9/2/2010, rehearing denied, 9/17/2010 
 
Debra H. v. Janice R. (3d Brief) (New York Court of Appeals, No. 2009-773; No. 10659/08 in 
case below)  
Case Description: “De facto” parent case involving lesbian couple in New York. 
NASW Supported: Debra H. 
Outcome:  Motion to Appeal granted; appeals brief filed in November 2009 (see entry below). 
Date Brief Filed: 7/27/2009 
Case Decided:  9/1/2009 
 
Debra H. v. Janice R. (4th Brief) (Court of Appeals of the State of New York, No, 106569/08)  
Case Description: New York "de facto" parent case regarding lesbian couple 
NASW Supported: Debra H. 
Outcome: Favorable. Court granted parental status to non-biological parent based on Vermont 
civil union. 
Date Brief Filed: 11/16/2009 
Case Decided:  5/10/2010  
 
Encarnacion, et al. v. Astrue (United Stated Supreme Court, 130 S.Ct. 2342)  
Case Description: Case addressing the method for determining Social Security Disability in 
children 
NASW Supported: Encarnacion 
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Outcome: Petition for review by Supreme Court denied. 
Date Brief Filed: 1/4/2010 
Case Decided:  4/5/2010  

Gibbs v. State (Mississippi Supreme Court, No. 2010-M-819)  
Case Description: Mississippi case challenging the criminal prosecution of 16 year old for 
continuing pregnancy and suffering a stillbirth while using cocaine 
NASW Supported: Rennie Gibbs 
Outcome: Pending. 
Date Brief Filed: 5/19/2010   

Graham v. Florida (United States Supreme Court, 130 S.Ct. 2011 (2010)) 
Case Description: Challenge to life without parole sentence for juvenile offender. 
NASW Supported: Terrance Jamar Graham 
Outcome: Won.  Court held that life in prison without parole for nonhomicide crimes by 
juvenile offenders violates the Eighth Amendment’s ban on cruel and unusual punishment.   
Date Brief Filed: 7/23/2009 
Case Decided:  5/17/2010, modified, 7/6/2010 
 
In re S.J.L. (Court of Appeals of Ohio, Case No. 91996) 
Case Description: Ohio child custody and visitation case involving a lesbian couple. 
NASW Supported: Goodman 
Outcome: Favorable.  Trial court’s assignment of visitation rights to non-biological mother was 
affirmed.  
Date Brief Filed: 10/13/2009 
Case Decided:  8/5/2010  
 
Jackson v. DC Board of Elections and Ethics (District of Columbia Court of Appeals, No. 10-
CV-20)  
Case Description: Challenge to proposed referendum to ban same-sex marriage in DC.  
NASW Supported: DC Board of Elections and Ethics 
Outcome: Favorable.  Court barred referendum as a discriminatory violation of Human Rights 
Act, leaving right to same-sex marriage intact. 
Date Brief Filed: 3/26/2010 
Case Decided:  7/15/2010 
 
King v. Beaufort County Board of Education (Supreme Court of North Carolina, No. 480A09)  
Case Description: School discipline and access to alternative education 
NASW Supported: King 
Outcome: Court held that intermediate scrutiny applies to educational rights and school must 
provide a valid reason for denying suspended student access to alternative education programs. 
Date Brief Filed: 12/23/2009  
Case Decided:  10/8/2010 
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Lewis v. City of Chicago (United States Supreme Court, No. 08-974)  
Case Description: Title VII employment discrimination action based on disparate impact on 
minorities 
NASW Supported: Arthur L. Lewis, et al. 
Outcome:  Favorable.  Court held that deadline for filing complaints based on pre-employment 
testing begins on the date the applicant is denied employment based on the results of the 
discriminatory test, not the date of the test. 
Date Brief Filed: 11/30/2009 
Decided:  5/24/2010 
 
Lewis v. Harris (Supreme Court of New Jersey, 202 N.J. 340 (2010))  
Case Description: New Jersey case seeking enforcement of prior ruling on equal access to 
marriage benefits for same-sex couples. 
NASW Supported: Lewis, et al. 
Outcome: Request for court enforcement order denied, but plaintiffs invited to file in the trial 
court for a review on the merits. 
Date Brief Filed: 5/10/2010 
Case Decided:  7/26/2010  
 
Perry v. Schwarzenegger (United States District Court for the Northern District of California, 
704 F.Supp.2d 921 (2010))  
Case Description: Constitutional challenge to California's Proposition 8 which banned same-sex 
marriage. 
NASW Supported: Perry, et al. 
Outcome:  Favorable.  Court held that ban on same-sex marriage violates the Equal Protection 
Clause.  Appellate brief to be filed in U.S. District Court for the Ninth Circuit. 
Date Brief Filed: 2/3/2010 
Case Decided:  8/4/2010   
 
State v. Gibbs (Circuit Court of Lowndes County, Mississippi, No. 2007-0031-CRI)  
Case Description: Challenging the prosecution of a teenager for suffering a stillbirth after 
carrying a pregnancy to term and abusing illegal drugs. 
NASW Supported: Gibbs 
Outcome: Unfavorable.  Defendant's motion to dismiss denied. See appellate brief filed in Gibbs 
v. State (listed above). 
Date Brief Filed: 11/23/2009 
Case Decided:  4/23/2010  
 
Sullivan v. Florida (same brief filed in Graham v. Florida) (United States Supreme Court, 130 
S.Ct. 2059 (2010))  
Case Description: Challenge to life without parole sentence for juvenile offender. 
NASW Supported: Joe Harris Sullivan 
Outcome: Case dismissed as improvidently granted, but Court banned life without parole in 
Graham v. Florida. 
Date Brief Filed: 7/23/2009 
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Case Decided:  5/17/2010 
 
Court Decisions 
During the fiscal year the courts handed down decisions in several cases in which NASW had 
filed a brief in a prior fiscal year.  These included the following matters:  
 
Boseman v. Jarrell (Court of Appeals of North Carolina, 681 S.E.2d 374 (2009))  
Case Description: North Carolina child custody case supporting adoption by same-sex partner 
NASW Supported: Boseman 
Outcome: Favorable. Court upheld validity of adoption.  Brief filed in appeal to NC Supreme 
Court (see entry above). 
Date Brief Filed: 10/31/2008  
Case Decided:  8/18/2009 

Cochran v. Commonwealth of Kentucky (Kentucky Supreme Court, 2008-SC-000095)  
Case Description: Kentucky case challenging the criminal prosecution of a woman who 
continued her pregnancy in spite of a drug addiction. 
NASW Supported: Cochran 
Outcome: Favorable. Court held that criminal indictment for ingesting illegal drugs while 
pregnant was invalid. 
Date Brief Filed: 2/23/2009  

Debra H. v. Janice R.  (New York Supreme Court, Appellate Division, First Department, No. 
106569/08)  
Case Description: Child custody case involving lesbian couple in New York. 
NASW Supported: Debra H. 
Outcome: Court denied standing to Debra H.; appellate court denied Motion to Appeal; high 
court granted Motion to Appeal (appeals brief filed, see entry above) 
Date Briefs Filed: 2/26/2009, 5/18/2009, 7/27/2009 
Decided:  4/9/2009, 6/2009 and 9/1/2009 
 
Florida Dept. of Children and Families v. Adoption of X.X.G. (District Court of Appeal, Third 
District, State of Florida, No. 3D08-3044, --- So.3d ----, 2010 WL 3655782) 
Case Description:  Florida gay parent adoption case 
NASW Supported:  X.X.G. and N.R.G. 
Outcome: Court held that ban on adoption by gay parents violated the Equal Protection clause of 
the Florida Constitution. 
Date Brief Filed:  6/23/2009 
Case Decided:  9/22/2010 
 
In re S.J.L.  (Court of Appeals of Ohio, Eighth District, Slip Copy, 2009 WL 1160492)  
Case Description: Ohio child custody/visitation case involving a lesbian couple 
NASW Supported: Goodman 
Outcome: Dismissed for lack of jurisdiction.  Appellate amicus brief filed (see above). 
Date Brief Filed: 1/20/2009 
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Case Decided: 4/30/2009 
 
Roe v. Planned Parenthood Southwest Ohio Region (Supreme Court of Ohio, Slip Opinion No. 
2009-Ohio-2973)  
Case Description: Privacy of third-party medical records in litigation.  
NASW Supported: Planned Parenthood 
Outcome: Won.  Court protected privacy of medical records.  
Date Brief Filed: 6/16/2008 
Case Decided:  7/1/2009  
 
In re the Matter of: S.A.S. by her next friend, Z.J.S. v. B.P. and T.L.N. (Missouri Court of 
Appeals, 314 S.W.3d 348 (2009)) 
Case Description: Missouri case addressing the rights of “de facto” parents 
NASW Supported:  S.A.S. and Z.J.S. 
Outcome: Court held that constitutional issue had not been preserved on appeal; reversed and 
remanded to develop a trial court record. 
Date Brief Filed: 5/26/2009 (as Stephens v. Peters, in the Supreme Court of Missouri) 
Case Decided:  4/6/2010; rehearing denied, 7/14/2010  
 
Educational Projects 
 
 
The LDF staff provides and manages the content for NASW’s HIPAA resources for members.  
Recent HIPAA amendments required substantial revisions to the online HIPAA materials, 
including a review of the sample practice forms and HIPAA policies, updating of online HIPAA 
training courses, and the creation of new forms, online courses and legal articles.  Most of these 
updates were completed by the end of February 2010, in accordance with relevant regulatory 
compliance deadlines. 
 
In March 2010, LDF staff members, Carolyn Polowy and Sherri Morgan, presented “Social 
Work Leadership in Law and Ethics,” with Dawn Hobdy, Manager, Office of Ethics and 
Professional Review, as a 1.5 hour professional continuing education workshop in the NASW 
Lunchtime Teleconference Series, offered free to members of the Association.  A transcript and 
audio recording of the teleconference remains available online for NASW members for 
continuing education credit on an ongoing basis.   
 
Social Work Ethics and Law Institute (SWELI) 
A new advanced online ethics course was launched in June 2010 with funding from NASW’s 
Assurance Services, Inc. provided to SWELI.  The course was written and edited by staff from 
the Office of Ethics and Professional Review and the Legal Defense Fund with oversight from a 
contract project manager.  The 3-hour continuing education program, An Advanced Course in 
Ethics and Malpractice Risk for Social Workers, is available to members only via the NASW 
WebEd Internet portal. 
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Plans to launch a SWELI Facebook page were developed and refined in discussions with the 
LDF Board and staff members. 
 
LDF Web Page and eNews Bulletin 
During the fiscal year, new materials were regularly added to the LDF Web page. The LDF 
Amicus Brief Database has expanded to a repository of more than 240 documents.  Legal news 
items included notification to members of a new HIPAA requirement, announcement of an 
amicus brief filed in the Supreme Court, the LDF FY 08/09 Annual Report, and a notice of 
postponement of an FTC enforcement deadline.   
 
Ten Legal Issue of the Month articles were published on the Web site and were forwarded to the 
chapters for reprinting in Chapter publications.  Introductions to these articles are also sent by 
email to the NASW members who support LDF through their NASW membership renewal 
check-off as the LDF eNews Bulletin, which provides a link to the current LDF Legal Issue of 
the Month article as well as hypertext links to LDF online content, such as the Amicus Briefs 
Database, related Legal Issue of the Month articles, LDF news releases and more.  The Legal 
Issue of the Month archive has increased to more than 80 free legal articles, exclusively for 
NASW members.  For FY 09/10, the articles included the following titles: 

• Children’s Treatment Records:  Parental Access and Denial (June 2010)  
• Social Workers and Conscience Clauses (May 2010)  
• Mental Health Parity and Addiction Equity Act Interim Final Rules (April 2010)  
• Disclosing Confidential Information to Social Workers’ Business Associates (March 

2010)  
• HIPAA Amendments for a New Decade: 2010 and Beyond (February 2010)  
• Social Workers, Immigration Policies and State Benefits (January 2010)  
• Social Workers and Continuing Education Requirements (November 2009)  
• Social Workers and Confidentiality for Court-Ordered Juvenile Treatment (October 

2009)  
• Social Workers and Accommodations for Deaf and Hearing Impaired Clients (September 

2009)  
• Confidentiality and Minors’ Reproductive Rights: A Case Example from Ohio (July 

2009)  

Law Note Series 
The NASW Press and the LDF developed an agreement for the publication of the NASW Law 
Notes Series and plans for the first in the series under the new arrangement were nearing 
completion at the end of the fiscal year.  Social Workers and the Legal Rights of Children was 
released by the NASW Press in August 2010, with additional plans for the release of a new title, 
The Legal Rights of Juveniles, in the first half of the next fiscal year.  LDF law clerk, Brian 
Schoeneman, contributed research and writing for the expected update to the law note, Social 
Workers and Child Abuse Reporting. 
 
Conclusion 
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Thirteen favorable court decisions were reached this fiscal year in cases in which amicus briefs 
were filed through the work of the NASW Legal Defense Fund.  Among these were two U.S. 
Supreme Court cases with significant national importance, notably, Graham v. Florida, banning 
life without parole sentences for juveniles who commit nonhomicide offenses, and Lewis v. City 
of Chicago, which afforded unsuccessful job applicants a favorable deadline for filing 
complaints based on the employer’s use of racially discriminatory pre-employment test results.  
Key rulings in the state high courts include Roe v. Planned Parenthood Southwest Ohio Region,  
protecting medical privacy for patients, Cochran v. Commonwealth of Kentucky, barring the 
criminal prosecution of women who continue a pregnancy while suffering from addiction, Debra 
H. v. Janice R., recognizing the parenting rights of a non-biological parent based on a same-sex 
union in another state, and King v. Beaufort County Board of Education, prohibiting the arbitrary 
denial of alternative education programs to students who have been suspended. 
 
The topics addressed in NASW’s amicus briefs included a broad range of issues including 
educational rights, same-sex marriage, child custody and adoption rights of same-sex couples, 
prosecution of pregnant women addicted to illegal substances, employment discrimination, 
medical records privacy, and juvenile justice. Each brief was grounded in NASW policy as 
articulated in Social Work Speaks. 
 
LDF consistently provided legal consultation to NASW members and fulfilled its commitment to 
publishing free online legal updates to members ten times per year, as well as through email 
distribution of the Legal Issue of the Month to LDF contributors throughout the year.   The LDF 
continued its role in educating members about social workers’ legal rights and ethical 
responsibilities through teleconferences, Internet resources, legal articles, and Law Note 
publications, although the level of funding has dropped in proportion to decreased NASW 
membership and due to decreased investment revenues. 
 
The need for legal information and resources among NASW members remains high and the 
Legal Defense Fund is well-positioned to serve members by expanding communication with 
members, all social workers and the public.  However, budgetary constraints have limited staff 
availability in some instances and the LDF Board has reported to the NASW Board the need to 
examine funding mechanisms, including NASW support based on an appropriate formula or an 
increase in the amount of the dues renewal check-off, which has not been adjusted for ten years.  
In spite of these challenges, LDF continues to achieve notable results for the Association and the 
social work profession. 
 
The following NASW members served on the LDF Board of Trustees during the 2009-10 fiscal 
year: 

 
Chair, Philip W. Lucas, DSW, LICSW, ACSW  
Vice Chair, Christine M. Heer, MSW, LSCW, JD 
Nelly Rojas Schwan, PhD, LCSW  
Lawanna R. Barron, ACSW, LCSW 
Sandra Kopels, JD, MSW 
Guadalupe G. Lara, LMSW 
Sandra Nye, JD, MSW 


